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DECI SI ON AND ORDER

Ronal d R Lagueux, Chief Judge.
The parties in this case dispute the coverage of a | egal
mal practice insurance policy issued by the Twwin Cty Fire
| nsurance Conpany (“defendant”) to W Kenneth O Donnell, Edward
E.V. D Agostino and D Agostino & O Donnell (“plaintiffs”).
Plaintiffs have been sued by their fornmer client Dawn
Panci era nee Cornwel|l (“Panciera”) in Rhode Island Superior
Court, and they believe that defendant should defend and
indemmify themin that action. Panciera has sued plaintiffs
because her previous lawsuit arising froma 1983 car acci dent
(the “Accident Suit”) was dism ssed for |ack of service of

process and | ack of prosecution.! Defendant argues that

! The Accident Suit, entitled Cornwell v. Picard, was
di sm ssed by the Rhode Island Superior Court on June 10, 1994.




Panciera’ s mal practice suit (the “Ml practice Suit”) is based on
acts and om ssions that occurred before April 10, 1992, a tine
span explicitly excluded fromthe insurance contract.? This
matter is presently before the Court on cross-notions for summary
j udgnent .

The key to this case is to determi ne when plaintiffs nmade
the alleged errors that led to dism ssal of the Accident Suit and
t he subsequent filing of the Malpractice Suit. Plaintiffs argue
that the errors occurred on June 10, 1994 when Superior Court
Judge Melanie WIk Famiglietti dism ssed the Accident Suit.

Def endant argues that the errors occurred years earlier when
plaintiffs failed in their responsibilities as Panciera’s
attorneys. By reference to Judge Famiglietti’s bench deci sions,
it becones obvious that plaintiffs have been accused of making
two sets of errors and omssions. One set — the alleged failure
to serve process — occurred before April 10, 1992. The second
set — the alleged failure to prosecute the Accident Suit -
stretched from 1986 to 1994 and includes a period covered by the
i nsurance policy. Plaintiff's claimfor indemification is
premature and cannot be decided until the Malpractice Suit is
resolved. However, the Conplaint in that suit alleges acts of

mal practice that extend into the insurance policy period.

2 The Mal practice Suit, entitled Panciera v. D Agostino, is
currently pending in the Rhode Island Superior Court sitting in
Washi ngton County.




Therefore, defendant owes plaintiffs the duty to defend the
Mal practice Suit.

Def endant’s notion for summary judgnent is denied, and
plaintiffs' nmotion for summary judgnment is granted only as to the
duty to defend.

I Facts

Dawn Panci era nee Cornwel | was a passenger in a car driven
by Jeffrey R Picard on June 18, 1983 when the young man | ost
control of the car and struck a tree. Panciera was injured, and
she hired D Agostino & O Donnell to sue Jeffrey Picard and his
father Roger H. Picard, who owned the vehicle (the “Picards”).

Attorney Kenneth O Donnell filed a conplaint on behalf of
Panci era on June 17, 1986 in Superior Court in Washington County.
O Donnel |l says that he had a constable serve process on the
Pi cards, but he never filed that return of service. |In fact, he
never filed anything nore than the conplaint. The case file aged
in the Superior Court clerk’s office, but |like wine, alawsuit
spoils without the proper attention. Seven years |ater, Panciera
hired new attorneys who noved for a default against the Picards.
The Picards objected, claimng that they were never served with
process, and Judge Fam glietti held hearings on March 8, 1994 and
June 10, 1994. At the second hearing, Judge Fam glietti
di sm ssed the Accident Suit based on two independent grounds: (1)

that service of process had not been made on the Picards and (2)



that the Accident Suit had not been prosecuted by plaintiffs for
a period exceeding five years. (See Transcript of June 10, 1994
Hearing at 9-14, attached as Exhibit Ato D.’s Twwin Cty Fire
Ins. Co. Mem in Supp. of (1) Its Gbj. to P."s Mot. For Summ J.;
and (2) Its Cross-Mdt. For Summ J. (hereinafter June 10
Transcript).)

The four counts of the Ml practice Suit allege |egal
mal practi ce and breach of contract against Edward E.V. D Agostino
and Kenneth O Donnell. The Conplaint alleges that they failed to
prosecute the Accident Suit, but it does not specify the acts and
om ssions that led plaintiffs to allegedly fail in their duty to
Panciera. (See Conplaint in Mlpractice Suit, attached as
Exhibit Ato P.s’ Supplenental Mem O Law in Supp. of Mt. For
Summ J. (herinafter Ml practice Conplaint).)

The insurance policy that controls this litigation covers
clains nmade during the policy period. The policy is subject to a
“Prior Acts Limtations Endorsenent:”

It is hereby understood and agreed that C ains Made

Provision I, “Policy Territory and Prior Acts” is deleted

and replaced by the foll ow ng:

|. Policy Territory and Prior Acts

This policy applies to acts, errors or om ssions anywhere in
t he worl d:

a) Provided that those acts, errors or om ssions occur on or
subsequent to 4-10-92,

(Endorsenent, attached as Exhibit Bto D.’s Twin City Fire Ins.



Co. Mem in Supp. of (1) Its Obj. to P.’s Mot. For Summ J.; and
(2) Its Cross-Mot. For Sunm J.) Both parties signed the
Endorsenent and the original contract.

. Legal Standard for Mdtion for Sunmmary Judgnent

Rul e 56(c) of the Federal Rules of Civil Procedure sets
forth the standard for ruling on sunmary judgnent notions:
The judgnent sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue of any material fact and
that the noving party is entitled to a judgnent as a matter
of |aw.
Fed. R Cv. P. 56(c). Therefore, the critical inquiry is
whet her a genui ne issue of material fact exists. "Material facts
are those that mght “affect the outcone of the suit under the

governing law. " Hi nchey v. NYNEX Corp., 144 F.3d 134, 140 (1st

Cir. 1998) (quoting Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 247-48, 106 S.Ct. 2505, 2509-10 (1986)). A dispute as to a
material fact is genuine if the evidence is such that a
reasonable jury could resolve it in favor of either party. See

Cadle Co. v. Hayes, 116 F.3d 957, 960 (1st G r. 1997).

On a notion for summary judgnent, the Court nust view all
evidence and related inferences in the light nost favorable to

t he nonnoving party. See Springfield Termnal Ry. Co. v.

Canadi an Pac. Ltd., 133 F.3d 103, 106 (1st Gr. 1997). “[When

the facts support plausible but conflicting inferences on a



pi votal issue in the case, the judge nmay not choose between those

inferences at the summary judgnent stage.” Coyne v. Taber

Partners I, 53 F.3d 454, 460 (1st GCr. 1995). Simlarly,
"[s]ummary judgnent is not appropriate nerely because the facts
of fered by the noving party seem nore plausi ble, or because the
opponent is unlikely to prevail at trial." Gannon V.

Nar r agansett Elec. Co., 777 F. Supp. 167, 169 (D.RI. 1991).

The coincidence that both parties nove sinultaneously for
summary judgnent does not relax the standards under Rule 56. See

Blackie v. Maine, 75 F.3d 716, 721 (1st Cr. 1996). Barring

speci al circunstances, the District Court nust consider each
nmoti on separately, drawi ng inferences agai nst each novant in
turn. See id.

[11. An Insurer’s Duties

An insurer under this type of policy has two duties under
Rhode Island law -- the duty to defend and the duty to indemify.
The duty to defend is broader than the duty to indemify. See

Mellow v. Medical Ml practice Joint Underwiting Ass’'n, 567 A. 2d

367, 368 (R 1. 1989); Enployers' Fire Ins. Co. v. Beals, 240 A 2d

397, 403 (R 1. 1968). See also Nortek, Inc. v. Liberty Mit. Ins.

Co., 858 F. Supp. 1231, 1236 (D.R 1. 1994). |If defendant could
be required to indemify under any factual allegation in the
Mal practice Suit Conplaint, then defendant has a duty to defend

the suit. See Peerless Ins. Co. v. Vieqgas, 667 A 2d 785, 787




(R1. 1995); Allstate Ins. Co. v. Russo, 641 A 2d 1304, 1306

(R 1. 1994). Furthernore, any doubts as to the adequacy of the
pl eadi ngs to enconpass an occurrence wthin the scope of the

policy nmust be resolved in the insured' s favor. See Russo, 641
A . 2d at 1306. The insurer cannot rely on facts not asserted in

the conplaint to avoid its duty to defend. See Flori v. Allstate

Ins. Co., 388 A 2d 25, 26 (R1. 1978). |If any of the acts or
om ssions alleged in the Mal practice Suit Conplaint could
possi bly be covered under the insurance policy, then defendant
has an unequi vocal duty to defend plaintiffs against all the

clainms asserted. See Nortek, 858 F. Supp. at 1236 (applying to

Rhode Island the First Crcuit’s reasoning in Titan Hol di ngs

Syndicate, Inc. v. Gty of Keene, 898 F.2d 265, 269 (1st G r

1990)).

The significance of this rule for this case is that
def endant may have a duty to defend plaintiffs even though it may
eventual ly not have a duty to indemify plaintiffs for damages
payabl e to Panciera. As Judge Ernest C. Torres explained in
Nortek, the test is whether the Malpractice Suit Conplaint raises
the possibility of coverage. See Nortek 858 F. Supp. at 1237
(citing Beals, 240 A 2d at 402). In Nortek, Judge Torres
conpared the conplaint in the suit against Nortek with the
i nsurance policy issued by Liberty Miutual to Nortek. See id. at

136-38. He pointed out that two of that conplaint’s allegations



woul d trigger the duty to defend because they could result in
coverage under the insurance contract. See id. at 1237-38.

This Court will utilize the sane procedure in this case. It
wi |l exam ne the scope of the insurance contract and then exam ne

all the allegations in the Mal practice Suit Conplaint.

| V. The | nsurance Contract

The i nsurance contract provides coverage for the mal practice
of plaintiffs in their legal practice. It places three
requi renents on plaintiffs:
e that the act, error or om ssion nust have occurred on or
after April 10, 1992
« that plaintiffs had first know edge of the claimor becane
aware of the act, error or om ssion that could
reasonably be expected to give rise to the claimduring
t he policy period.
e that plaintiffs report the claimto the insurance conpany
during the policy period.
For purposes of these notions for sumary judgnent, it is
undi sputed that the second and third conditions have been net by
plaintiffs. The parties do not dispute that plaintiffs
reasonably believed that they had effectively represented
Panciera until Judge Famiglietti’s first hearing on March 8, 1994
and that plaintiffs reported the possible claimin a tinely
f ashi on.
The key to this case is the timng of the acts or om ssions

covered by the mal practice insurance contract. Those acts and

om ssions are the acts and om ssions commtted by plaintiffs.
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Plaintiffs argue that this Court should | ook to June 10,
1994, when Judge Fam glietti dism ssed the Accident Suit, as the
key date. That cannot be so. The precedent cited by plaintiffs
was a case that turned on an insured’'s failure to notify an

i nsurance conpany during the policy period. See D Luglio v. New

England Ins. Co., 959 F.2d 355, 357 (1st Cr. 1992). The judge’s

di sm ssal mght be key to timng plaintiffs’ know edge of the
claim but that issue is uncontested here.

This Court construes insurance contracts. See Mill ane v.

Hol yoke Mut. Ins. Co., 658 A .2d 18, 20 (R I. 1995). It relies on

the literal |anguage of the policy absent a finding that the
policy is anbiguous. See id. This policy is not anmbiguous. |Its
cl ear language refers to the acts or om ssions of the insured,

not the acts or om ssions of people not party to the contract.
Therefore, this Court |ooks to plaintiffs’ acts or om ssions and
when t hey occurred.

V. The Allegations in the Ml practice Conpl aint

The Mal practice Suit Conplaint alleges four counts. Count |
and Count Il are legal mal practice clainms against D Agostino and
O Donnell respectively. Count Il and Count |V are breach of
contract clains against the pair respectively. Al four clains
are based on an allegation that plaintiffs “failed to prosecute”
the Accident Suit. (See Malpractice Conplaint at 7 13, 17, 24,

31.)



That allegation that plaintiffs “failed to prosecute” the
Accident Suit could be supported by facts that prove either of
two al l eged sets of om ssions because Judge Fam glietti based her
June 10, 1994 dism ssal order on two |egal grounds — first, the
om ssions that led to the failure to serve process on the Picards
and, second, the om ssions that led to the failure to prosecute.

“Failure to prosecute” in Judge Famglietta' s decision
refers to a specific legal doctrine drawmm fromR . Gen. Laws 8§
9-8-3(a). Panciera’s counsel uses the sane words in the
Mal practi ce Conpl aint, but Panciera could succeed in her suit by
proving plaintiffs’ failure either to serve process or to take
action for a long enough tine to warrant dism ssal under R I.

Gen. Laws §8 9-8-3(a). In determning an insurance conpany’s duty
to defend, this Court is not bound by the exact words of the
Mal practice Conplaint -- it can nmake reasonabl e assunptions. See

Peerless Ins. Co., 667 A.2d at 789 (“A plaintiff, by describing

his or her cat to be a dog, cannot sinply by that descriptive
desi gnation cause the cat to bark.”)

Therefore, this Court exam nes each possible set of facts to
determine if defendant could be held liable to i ndemify
plaintiffs. The key to this test is whether the om ssions at
i ssue occurred before or after April 10, 1992.

A Fai lure To Serve Process

There is a factual dispute as to whether a constable served

10



process on the Picards. Judge Fam glietti found that service had
not been made. (See June 10 Transcript at 12.) However, res
judicata principles do not bar plaintiffs fromlitigating that
issue in the Mal practice Case since they were not parties to the

1994 hearings. See Gella v. SalemFive Cent Sav. Bank, 42 F.3d

26, 30 (1st Cr. 1994) (applying collateral estoppel or issue
precl usion only where factual issue was decided in previous
litigation between the parties). It is clear that plaintiffs did
not have their interests protected before Judge Famglietti. The
Pi cards were the opposing party, and Panciera’ s new attorney had
to know that if the Accident Suit was di sm ssed, then Panciera
woul d have a cause of action against plaintiffs. That put both
parties at the 1994 hearings in conflict wwth plaintiffs’
i nterests.

However, that factual dispute is not material to this case.
Whet her or not plaintiffs had process served, the errors or
om ssions relating to that service would have occurred before
April 10, 1992. The Accident Suit was filed on June 17, 1986.
The final day it could have been filed was May 18, 1987 because
Panci era, who was born May 18, 1966, was a m nor when the
accident occurred. See R 1. Gen. Laws 8§ 9-1-14(b) (three-year
statute of limtations); RI1. Gen. Laws 8 9-1-19 (tolled until
age of 18). At the time of the Accident Suit, service could have

been effectuated within a reasonable tine, and seven nont hs was

11



unr easonabl e under Rhode Island case law. See Curtis V.

Diversified Chenicals and Propellants Co., 440 A. . 2d 747, 749

(R 1. 1982).

Therefore, the latest date that plaintiffs could have served
process on the Picards was on or about January 18, 1988. \Whet her
process was served or not, defendant would not be liable for
plaintiffs’ acts or om ssions because those acts or om ssions
woul d have occurred before April 10, 1992.

B. Fai lure To Prosecute

Judge Fam glietti exercised her discretion when she
di sm ssed the Accident Suit for |ack of prosecution. Under Rhode
| sl and statutes, a judge has the discretion to dismss a suit if
t here has been no action taken in it for nore than five years.
See RI. Gen. Laws 8 9-8-3(a). There was no activity in the
Accident Suit from 1986 to 1994 when Panciera’ s new attorneys
filed a notion. It appears that plaintiffs were Panciera’s
attorneys until sone point in 1993.% Therefore, plaintiffs
allegedly commtted seven years of om ssions as they let the
Accident Suit |anguish, and at |east sone of those om ssions --

those from April 10, 1992 until Panciera hired new attorneys --

® Neither party has specified the date that Panciera severed
her relationship wwth plaintiffs and hired a new law firm Packer
and O Keefe. Defendant says that it occurred in 1993. (See
D’s, Twin City Fire Ins. Co., Pretrial Mem at 2.) Plaintiffs
say that it occurred in 1992 or 1993. (See P.’'s Statenent of
Undi sputed Facts Pursuant to Local Rule 12.1 at § 8.)

12



was covered by defendant’s insurance policy.
Judge Fami glietti did not distinguish what om ssions drove
her to exercise her discretion and dism ss the Accident Suit.
She treated the entire period of inactivity as a whole, so this
Court wll do the sane. Defendant is liable for plaintiffs’ acts
and om ssions after June 10, 1992, and it is possible that those
acts and omssions led to the dism ssal of the Accident Suit.
Therefore, defendant owes plaintiffs a duty to defend
against the entire Ml practice Suit.

VI. The Qutcone of the Mdtions

To sunmari ze, the Ml practice Suit could be based on two
sets of alleged acts and om ssions because Judge Famglietti
di sm ssed the Accident Suit based on two grounds. Plaintiffs
allegedly failed to serve process and allegedly failed to
prosecute the case for nore than five years.

As to the service of process, this Court does not decide
whet her or not plaintiffs served process on the Picards.
Plaintiffs are not subject to issue preclusion, but the factual
dispute is not material. Any service of process would have had
to be conpleted on or about January 18, 1988. Therefore,
def endant cannot be liable for any acts or omssions relating to
servi ce of process.

As to the failure to prosecute, Judge Fam glietti based her

di sm ssal on a seven-year span of inaction, and defendant insured
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plaintiff’s om ssions for at |east a portion of that span. It is
possi bl e that the allegations in the Mal practice Suit Conpl ai nt
woul d make plaintiff |iable for some om ssions occurring after
April 10, 1992. That, in turn, makes defendant responsible to
defend plaintiffs in the Ml practice Suit.

This Court is unable to decide whether there is a duty to
indermmify in this case. That can only be resolved after the
Mal practice Suit has been decided on the nerits. If, for
exanple, the jury in the Malpractice Suit finds plaintiffs liable
only for failure to nmake service, then defendant woul d have no
duty to indemify plaintiffs for paynent of the resulting
judgnent. However, if the jury finds that plaintiffs’ inactions
after April 10, 1992 contributed to the dism ssal of the accident
case, then defendant m ght well be liable, at |east partially,
for indemification.

CONCLUSI ON

For the precedi ng reasons, defendant’s notion for summary
judgment is denied. Plaintiffs’ notion for sunmary judgnent is
granted as to the duty to defend and denied as to the duty to
i ndemmi fy. Judgnent shall enter for plaintiffs to the effect
t hat defendant has a duty to defend the pending Ml practice Suit.
The claimin the Conplaint regarding the duty to indemify is
di sm ssed wi thout prejudice.

It is so Ordered.
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Ronal d R Lagueux
Chi ef Judge
Mar ch , 1999
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